






































































































































LawKa PaLa

Briefly, as an extra activity, the BLC sent a staff lawyer inside Burma to
closely observe the referendum process.

5) Radio Programs and Interviews

At the request of the BBC, the BLC General Secretary provided written
legal suggestions for its special weekly program on the constitution for five
consecutive weeks. These programs were broadcast in April and May 2008
under the following titles:

(1) Provision of civil rights in the constitution

(2) Rigid centralization and the checks and balances system in the constitution
(3) The role of the army in the constitution

(4) Protection of ethnic rights in the constitution

(5) Amendment of the constitution

In program (1), the General Secretary highlighted that civil rights are not
guaranteed in the SPDC’s 2008 constitution (at that time, draft constitution)
and compared the 2008 constitution with the 1947 constitution, in which basic
rights of people were guaranteed with the establishment
of an independent judiciary. Program (2) elaborated on
the practice of rigid centralization by the executive and
also highlighted that out of three constitutions —1947,
1974 and the SPDC’s 2008 constitution -- the last one
created the most rigid centralization, which will
negatively impact the practice of people’s liberty.
Program (3) explained the civilian supremacy concept
and criticized the military supremacy concept indoctrinated in the SPDC’s 2008
constitution. Program (4) elaborated on the concept of equal rights and self-
determination, which should be enjoyed by various ethnic nationalities in the
union of Burma, and criticized this aspect of the SPDC’s constitution. Program
(5) highlighted the amendment section in the SPDC constitution, which implies
that the constitution can never be amended by the people, as the amendment
procedure is too difficult to apply practically.

The BLC General Secretary was invited to participate in a special edition
interview by Voice of America on the SPDC Constitution and its effect on the
1990 elections. The General Secretary explained how the 1990 elections were
not disputed, and thus must be honored and implemented. The elected officials
are the ones who should be drafting the country’s constitution, not the military
regime. Announcement 1/90, paragraph 20, which established this right, is still
effective law. Furthermore, the SDPC must invite international observers to
the referendum to ensure that acceptable election procedures are used. If the
constitution is approved and elections are held in 2010, the power of the SPDC
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will be confirmed, legitimizing their rule and giving them extended life. This o
must not happen.

The General Secretary also participated in three radio interviews with
Network Media, moderated by Ko Aung Naing and broadcast on Radio Free
Asia. In these interviews, he expressed that the SPDC Constitution is a systematic
arrangement used to extend SPDC power. He added that the Referendum was
flawed because there was no regulation on how many votes were needed to
approve the Constitution. A small number of "yes" votes could conceivably
approve it; for example, if there are 100 eligible voters, 51 of them vote, and 26
support the Constitution, it is approved. This is true even though only 26% of all
eligible voters approved.

6) Symposiums and Statements on Constitution and Referendum

The BLC General Secretary also held symposiums on the Constitution and
Referendum in Australia and Japan. Excerpts from his report are printed
separately in this Lawka Pala. The BLC also published and distributed a large
number of legal statements regarding the Constitution and Referendum. These
have been reprinted in this and the previous Lawka Pala.

7) BLC’s Participation in Referendum Watch activity with political
alliances

The Director of the BLC Legal Aid Section is a member of the NCUB
Referendum Watch team. He is responsible for legal matters on the team. He
researches and analyzes whether the SPDC has violated an applicable
government order or procedure, or an international legal principle. The
Referendum Watch team has released statements that address, among other
things, the ways in which the government forced people to vote early, how the
SPDC Constitution is inconsistent with democratic principles, and how the cyclone
created poor voting conditions, yet the SPDC still held the Referendum.
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(C.3)

Analysis of the SPDC's Constitution from the Perspective of
Human Rights

U Aung Htoo
General Secretary, Burma Lawyers' Council

A Brief Introduction to the SPDC's 2008 Constitution

A constitution that reflects the will of the people, addresses the
underlying issues of the respective state, fulfills the particular needs of society
and is underpinned by equality before the law, can be valued as the supreme
law of any respective state, which will lay down the foundation for the rule of
law. However, the constitution, drawn up and approved forcefully by the military
junta, known as the State Peace and Development Council (SPDC), in Burma
in May 2008, has never had these qualities.

The regime totally neglects the will of the people. It has prohibited the
people from participating in the constitution making process by enacting an
abusive law, namely Law No 5/96, with a penalty of twenty years imprisonment.
In addition, the regime never endeavors to address the underlying issues of
Burma. The delegates, handpicked by the regime to produce constitutional
principles in its sham National Convention, were not allowed to discuss the
problems encountered by the people such as land confiscation, environmental
degradation, corruption, HIV/AIDS, poverty alleviation, power abuses by the
authorities, lack of the rule of law, etc.

To be worse, the essential requirements of Burma, the particular needs
of society, have never been fulfilled given that the constitution keeps silent on
the implementation of the results of the 1990 May election, which is still valid
and whose legitimacy has as yet not been abrogated even by the regime itself,
officially and publicly, while ignoring the application of rights of 'self-determination’
for various ethnic nationalities in Burma. In addition, the Constitution denies the
equality principle to be practiced among citizens, which is an intrinsic value
enshrined in Article (1) of the Universal Declaration of Human Rights, by
formulating a military elite, as a privileged class.

With this background scenario, this compilation attempts to scrutinize

the status of the SPDC's 2008 Constitution from the perspective of human
rights, centering on the right to liberty and basic freedoms.
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The Relationship between Human Rights and Constitution

The Preamble in the Universal Declaration of Human Rights provides,
inter alia, as follows:

Whereas it is essential, if man is not to be compelled to have recourse,

as a last resort, to rebellion against tyranny and oppression, that human

rights should be protected by the rule of law;

The abovementioned provision will become a reality only when the rule
of law prevails in any society, centering on the effective application of the
constitution, as the supreme law of the land, while it is essential that the
constitution itself guarantees basic human rights. In this respect, the UDHR, in
its preamble, continues to elaborate as follows:

———————— every individual and every organ of society, keeping this
Declaration constantly in mind, shall strive by teaching and education
to promote respect for these rights and freedoms and by progressive
measures, national and international, to secure their universal and
effective recognition and observance, both among the peoples of
Member States themselves and among the peoples of territories under
their jurisdiction.

With reference to the term 'national and international' in connection
with the magnitude of the rule of law provided for in the aforementioned
paragraph, Lowis Henkin, Professor Emeritus at Columbia University, New
York, USA, and human rights icon, elaborated that human rights may become a
reality only when national laws — the constitution as a centerpiece and its organic
laws - in every nation state adopt the concept of human rights and make it
applicable. In terms of the current and future society of Burma, it is worth
considering how international human rights law concepts can be incorporated
into national laws, centering on the constitution to be applied as the supreme
law of the land.

Unfortunately, during the overall constitution making processes of the
SPDC military regime, which have taken about 14 years, from 1993 to 2007,
the term 'human rights', even as a vocabulary, never appeared in any formal
discussion of the National Convention.

When the issue on drawing up a constitution is to be dealt with from the
perspective of human rights, there are two extremes: one is that all human
rights norms, which have been adopted by the international community, should
be reflected in the national constitution of a respective state; and, another is
that the constitution is a national law of the state and as such, it should address
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only the national issues and values of a respective society, without the necessity
of having to reproduce human rights concepts. Both extremes should be avoided.

A reasonable middle path is that the constitution of a nation state should,
at minimum, guarantee basic rights, in terms of liberty and basic freedoms of
individual citizens, out of those enshrined in the UDHR, while addressing societal
values, essential needs and underlying issues of a respective state. An analysis
on these aspects shows that, in spite of superficially having the relevant
provisions, almost none of the basic rights in the SPDC's 2008 Constitution can
by enjoyed by individual citizens because they include exception clauses which
enormously limit the basic rights in their application.

Limitation of rights and application of limited limitation

Despite the UDHR’s enshrinement of all rights without any limitation
intrinsically, provision for limitations of rights can be observed in Article 29 (2)
as follows:

In the exercise of his rights and freedoms, everyone shall be subject

only to such limitations as are determined by law solely for the purpose

of securing due recognition and respect for the rights and freedoms of
others and of meeting the just requirements of morality, public order
and the general welfare in a democratic society.

The above mentioned provision can be simplified as follows:
Limitations can be made in accordance with law:
e to protect the rights and freedoms of others;
e to promote morality;
e to maintain public order; and
e to foster the general welfare in a democratic society

It can also be construed that although rights can be limited in accordance
with law, the legislative bodies of any state cannot enact a certain law, which
greatly deprives the basic rights of individual citizens, simply because they have
power to do so if that state agrees to adopt the human rights concept primarily.
Furthermore, the governments which are authorized to enforce the laws shall
not interpret the constitutional provisions as they wish, transcending over the
legal framework of each and every article of the constitution, and apply laws to
oppress their own people and to stifle the democratic opposition, particularly in
such countries ruled by authoritarian regimes, including Burma.

In spite of the fact that limitations of rights are acceptable, limitations in
the constitutional provisions should be comprehensive enough; they should be in
line with the Article 29(2) of UDHR but not for other purposes; and more

No. 30 - August 2008 Page 60



LawKa PaLa

importantly, the concept on limited limitation should be applied. Only then, the (r

power of government which may intervene in the individual freedoms of people
can be circumscribed within the precise scope of law while power abuses of
governmental authorities, invoking the controversial and inexplicit provisions
for limitation in the constitution, may be shunned.

Comparison between the 1947 Constitution and SPDC's 2008
Constitution

In regard to application of liberty and basic freedoms of individual
citizens in practice, a comparative study can be made between the two
constitutions of Burma: the first one is the 1947 constitution which was effective
after independence of Burma; and, the second one is the SPDC's 2008
constitution. Both constitutions exercise the concept of limitation.

For the provisions relevant to liberty and basic freedoms of individual
citizens, Article 17 of the 1947 Constitution provided as follows:
17. There shall be liberty for the exercise of the following rights subject to
law, public order and morality:-

(a) The right of the citizens to express freely their convictions and opinions;

(b) The right of the citizens to assemble peacefully without arms;

(¢) The right of the citizens to form associations and unions. Any association
or organization whose object or activity is intended or likely to undermine
the Constitution is forbidden;

(d) The right of the citizens to develop their language, literature, culture
they cherish, religion they profess, and customs without prejudice to the
relations between one national race and another, or among national races
and to other faiths.

Article 354 of the SPDC's 2008 Constitution can also be observed as follows:
There shall be liberty in the exercise of the following rights subject to the

laws enacted for State security, prevalence of law and order,
community peace and tranquility or public order and morality:

(a) The right of the citizens to express freely their convictions and opinions;

(b) The right of the citizens to assemble peacefully without arms;

(¢) The right of the citizens to form associations and unions;

(d) The right of the citizens to develop their language, literature, culture
they cherish, religion they profess, and customs without prejudice to the
relations between one national race and another, or among national races
and to other faiths.

Contrasting the two articles, it is discerned that, exception clauses in
Article 17 of the 1974 Constitution and Article 354 of the SPDC's 2008
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Constitution commonly provide the terms - public order and morality, and
they are virtually in line with Article 29(2) of the UDHR. The remaining parts
of those exception clauses, nevertheless, are no longer identical. In accordance
with the 1947 Constitution, the citizens were able to enjoy basic rights as the
constitution modestly mentioned the term 'law' as a required framework when
those rights were applied in practice. Contrary to this, the SPDC's 2008
Constitution magnifies the scope of law, by using the term - the laws enacted
for State security, prevalence of law and order, community peace and

tranquility - with enormous vagueness and ambiguity.

If effort is exerted to construe the abovementioned difference, in terms
of an exception clause, it is required to observe a brief background of the two
constitutions. When the 1947 Constitution was approved by the Constituent
Assembly to apply it after independence of Burma, there existed no draconian
law which blatantly deprived liberty and basic freedoms of individual citizens.
When the SPDC's Constitution was approved by its sham national referendum
held in May 2008, a number of draconian laws including the "1975 Law to
Safeguard the State Against the Dangers of Those Desiring to Cause Subversive
Acts (hereinafter to be known as the 1975 State Protection Act)", which
conspicuously restricts liberty and basic freedoms of individual citizens, had
already become effective.

The Existence of the 1975 State Protection Law
Which Deprives Liberty and Basic Freedoms of Individual Citizens

The 1975 State Protection Act authorizes the executive body or
government to impose wide-ranging restrictions on individuals: anyone suspected
of having committed, or who is committing, or who is about to commit any act
which endangers the sovereignty and security of the state or public peace and
tranquility, can be ordered by the Council of Ministers to be imprisoned for up to
five years without trial.!

With regard to a detainee or a suspect, the internationally accepted
fundamental principle regarding criminals is the right to be presumed innocent
until proven guilty in accordance with the law.> The national principle in Burma,
inherited from common law tradition, bestows that it is better that several guilty
persons escape than one innocent person suffer.® This is mainly to protect the
liberty of an individual citizen who becomes a suspect. The State Protection
Law gives insufficiency of evidence a premium to hold a person's liberty
ransom.

Admittedly the Law refers to detention of a person without trial in

circumstances that there is no sufficient evidence to make a legal charge

or secure conviction by legal proof, but may still be sufficient to justify
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detention in the interests of national security. It is left to the
understanding of the arresting authority to determine what sufficient
means.*

After five years of consecutive detention under this law, the SPDC
military regime has not yet released Daw Aung San Suu Kyi and extended the
detention period again invoking the same law, the State Protection Act. Detention
pursuant to the State Protection Act is now a continuous process; Daw Aung
San Suu Kyi may continue living under detention one five year term after another
until death, if effective pressure on the regime is not in place.

Detention under the State Protection Law is an inverted death sentence
without charges and without trial. For instance, Si Thu Ye Naing and
Aung Kyaw Moe were both detained in Tharawaddy Prison under
the State Protection Law. Both of them died while under detention.’

Arbitrary Detention and the Relevant Provision in the SPDC's 2008
Constitution

Article 376 of the SPDC's 2008 Constitution provides as follows:

No citizen shall, except [for] matters on precautionary measures
taken in _accordance with law for the security of the State or
prevalence of law and order or the peace and tranquility and
interests of the people or matters permitted under an existing law,
be held in custody for more than 24 hours without the remand of a
competent magistrate.

In the abovementioned provision, it is noteworthy that the scope of the
exception clause, mentioned in italics, is greatly expanded. There, the main
provision - "No citizen be held in custody for more than 24 hours without the
remand of a competent magistrate" - applies to ordinary offenses specified in
the penal code and other criminal laws, especially for the crimes committed by
one citizen against another citizen or citizens. However, for others whose actions
might be criminalized by the government through accusations that the suspect
or suspects endeavor to threaten the security of the State, as provided for under
the aforementioned exception clause, the limitation of a 24 hour detention period
will assuredly not be applicable.

More importantly, the exception clause mentioned in Article 375 can be
read with the similar one provided for in Article 354. The connection between
the two exception clauses will be discerned and then it can be construed that
arbitrary detentions under the draconian laws, including the 1975 State Protection

No. 30 - August 2008 Page 63



LawKa PaLa ©

v
PN

Act and others, will continue taking place thereby denying the right to a fair trial
of every individual citizen in Burma.

The Right to a Fair Trial

From a fair trial perspective, the protection of human rights for a
defendant needs to be taken into account not only at the trial or hearing stages,
but also throughout pre-trial and post trial events. After being arrested, the
detainee is not allowed to communicate with the outside world or seek the
assistance of legal counsel. In the event that the detainee suffers from mental
or physical torture during the pre-trial stage detention period, he or she will not
be able to defend his or her case effectively and efficiently.

Detention can be simply defined as: a person restricted to a confined
area of a lockup or detention center in which freedom of movement is deprived.
As soon as this situation takes place for any individual, the concept of a 'fair
trial' should be applied.

In every society, detention is a necessary measure to take effective
criminal action against the perpetrator of a crime. This measure is intended to
prevent further crimes and other human rights violations from being repeated.
Whenever justice is sought for victims whose rights are violated by a perpetrator's
criminal offense, detention is a beginning step in furtherance of prosecution and
a hearing at a formal trial. In theory, by so doing, impunity for perpetrators is
supposed to be denied, and justice for victims is supposed to be promoted. The
question remains: How can arbitrary detention® against innocent victims be
avoided? Arbitrary detention leaves detainees vulnerable to torture and inhuman
treatment at the hands of law enforcement authorities,” setting the stage for a
denial of a fair trial.

SPDC's 2008 Constitution:
Hopeless for protection of liberty and basic freedoms of individual
citizens

On countless occasions, innocent people are detained as suspects; and
human rights violations inevitably take place, particularly for the powerless and
poor people in Burma. Invoking the effective draconian laws and aiming to
harass the democratic opposition, the ruling military junta in Burma has been
detaining several thousand people arbitrarily, as a common practice, for several
decades, resulting in serious damage to liberty and basic freedoms of individual
citizens while denying the right to a fair trial.

No. 30 - August 2008 Page 64



LawKa PaLa

So long as such draconian laws continue to exist, people cannot dream
of protection and promotion of human rights in Burma. Unfortunately, the
provisions in the SPDC's 2008 Constitution cannot be invoked by the people to
abrogate such laws. To the contrary, more numbers of draconian laws will
come to existence under the provisions mentioned in the exception clauses of
the SPDC's 2008 Constitution.

(Endnotes)

! Chapter 3, Article 7 of the 1975 State Protection Law

2 Article (14)(2) of ICCPR.

3 U Phoe Thar. (Third Publication), Commentary of evidence act. Rangoon; Gondoo Press, p.
269.

4 Gutter, P., and Sen, B.K., Burma's State Protection Law; Bangkok, Burma Lawyers' Council,
December 2001. p. 38-39.

* Ditto

¢ Article (9) of UDHR and ICCPR.

7 Gutter, P., & Sen B.K. Burma's state protection law: An analysis of the broadest law in the
world. Published in Bangkok by the Burma Lawyers' Council, (December 2001). p. 44.
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[The following letter was written by the United Nationalities Alliance. It is
being reprinted in its original form without edits.]

To: Mr. Ibrahim A. Gambari
Special Adviser to the Secretary-General Mr. Ban Ki-moon
United Nations Organization
New York, U.S.A

From: United Nationalities Alliance (UNA)
Rangoon, Burma.
Date; August , 2008.

Subject: Submission of Suggestions on Political Situation in Burma.

Your Excellency,

We, United Nationalities Alliance (UNA), have the honor to present
this letter of suggestions to help you work out for future political processes
which comply with the mandates of the United Nations Organization and real
desires of people of Burma/ Myanmar and international community. Our
organization (UNA) is a coalition alliance of (12) ethnic nationalities political
parties which have contested and won (67) seats altogether in 1990 general
elections. The political objective of our organization (UNA) is to set up a genuine
Federal Union in which democracy, equality, self-determination and human right
are prevailed among all nationalities.

Your Excellency,

The junta (State Peace and Development Council-SPDC) had claimed
on (29-5-2008) by Notification No.(7/2008) that its draft constitution was
approved by the 92.48% of the voters in the referendum which was held on
(10-5-2008) and (24-5-2008). But our organization (UNA) has strongly apposed
the conducts of the junta upon the processes of this constitution since the
beginning and we have issued a statement on (2-6-2008) against ratification of
it because of the following reasons:

(1) The National Convention, which drew the draft constitution almost about
14 years, had not included the real representatives elected in 1990
general elections.

(2) All of the representatives in the National Convention were the handpicked
of the junta.
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(3) Even the ceased-fire groups, most of them are ethnic nationalities but
not standing as legal political parties, are not legitimate groups and they
can not represent the ethnic nationalities.

(4) This constitution does not guarantee democracy, human rights and national
reconciliation.

(5) This constitution has been written against the will of people of the country
and international community. And it is leading to a militarized —
authoritarian dictatorship rule to suppress the people of the country.

(6) And finally, this constitution has been one-sidedly ratified through the
referendum by force and fraud.

Your Excellency,

We, United Nationalities Alliance (UNA), firmly believe that there will
be no peace and tranquility in Burma/Myanmar until a genuine tripartite dialogue
is materialized and national reconciliation is reconstructed. So, we would like to
suggest you the following points to be implemented in the course of Secretary-
General’s good offices mandate by putting some appropriate pressure on the
junta that;

(a) The recent ratification of the constitution is null and void as it has been
conducted against the will of the people of the country and lack of
international norms.

(b) To respect the Presidential Statement of the United Nations Security
Council issued on (11-10-2007), resolutions laid down by the General
Assembly and follow the Secretary-General’s massages.

(¢) To release all political prisoners immediately and unconditionally.

(d) To undertake a tripartite dialogue among the junta, democratic forces
led by Daw Aung San Suu Kyi and representatives of ethnic nationalities
it has been resolved in consecutive General-Assemblies.

We thank Your Excellency very much indeed and wish for Your
Excellency’s well being and success.

With regards,

United Nationalities Alliance (UNA)
Contact Persons;

(1)Pu Chin Sian Thang (2) Nai Ngwe Thein
Member of Presidium, Spokesman ~ Member of Secretariat, Spokesman
No.34, First Floor, 52nd Street Room No.27, Building No.221
Botataung T/S, Rangoon. Yankin T/S, Rangoon.
Ph: 293585 Ph: 555180 (Ext:280)
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TRANSLATION

Statement upon the Result of Referendum.
We, United Nationalities Alliance (UNA), hereby issue a statement.

L.

The junta (State Peace and Development Council-SPDC) had held the
referendum to ratify the constitution, which was written with its own
accord one-sidedly and grossly lack of the essence of democracy,
neglecting the sorrows of people suffered by the cyclone Nargis which
caused the loss of million lives of people and inestimable properties.
We view this referendum is not free and fair at all, as the junta’s puppets
of regional authorities and departments, member of Union Solidarity
and Development Association-USDA and Swan Ahr Shin (Master of
Strength) and authorities of polling booths had committed many sorts of
riggings such as misleading, coercion and fraud.

At present, we are well informed that people from every state and
division of the country are submitting such riggings to the United Nations
Organization every day with sufficient documentary evidence as well
as verbal statement to be known by the international community.

We hereby claim that we strongly disapprove the referendum as it was
not free and fair; and we also urge the people for further revealing of
sufficient and precise facts and figures through verbal statements and
documentary evidence.

- Shan Nationalities League for Democracy (SNLD)

- Mon National Democratic Front (MNDF)

- Zomi National Congress (ZNC)

- Arakan League for Democracy (ALD)

- Chin National League for Democracy (CNLD)

- Kayin National Congress for Democracy (KNCD)

- Kachin State National Congress for Democracy (KNCD)

- Kayah State All Nationalities League for Democracy (KSANLD)
- Kayan National Unity and Democratic Organization (DOKNU)
- Mra People’s Party (MPP)

- Shan State Kokant Democratic Party (SSKDP)

- Arakan People’s Democratic Front (APDF)

Date; June 2, 2008.
Rangoon.
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Part D: The Rule of Law

M. 1)

Response to Kyaw Ye Min regarding the Extension of
Daw Aung San Suu Kyi’s Detention

On 11 June, the state-run New Light of Myanmar published an editorial
by Kyaw Ye Min, defending the SPDC’s continued detention of Daw Aung San
Suu Kyi. Min, however, should be viewed as a mouthpiece of the regime, and
his editorial must be interpreted as a policy statement from the SPDC itself.
The proper media for such a message is a government office such as the Attorney
General’s Office and not the New Light of Myanmar. The argument insists
that Daw Suu’s six-year-old house arrest is the proper application of a valid and
just law. With dangerously flawed reasoning, the regime indicates that any law
is defensible so long as it serves the good of the nation. Using a disturbing
comprehension of legal principles, the SPDC then attempts to show that Daw
Suu’s house arrest follows the /975 Law to Safeguard the State Against the
Dangers of Those Desiring to Cause Subversive Acts (also called the 1975
State Protection Act or simply the Act) to the letter. Curiously, the argument
concludes by pointing to controversial and widely condemned legislation
elsewhere as proof that the SPDC is following the example of other jurisdictions.
The following is a rebuttal to the New Light of Myanmar editorial that
wholeheartedly condemns both the Act itself and the illegal restriction of Daw
Suu’s liberty.

The SPDC’s Flawed Legal Premises

The editorial is premised on the notion that a government is justified to
“take action” that will satisfy its responsibilities of “safeguarding sovereignty
and independence of the nation as well as ensuring community peace and the
rule of law.” While one would be hard-pressed to argue that governments do
not take on such responsibilities, the SPDC neglects to mention that a state’s
capacity to act in this regard is bounded by the rights of its citizens. National
security is of the utmost importance and any government is obliged to protect
its citizens to the best of its ability. However, nothing can justify the arbitrary
restriction of an individual’s liberty. By prioritizing the state without safeguarding
the individual, the editorial follows the same utilitarian calculus that rationalized
the great atrocities of the twentieth century — from Holomodor to the Holocaust
to the Great Leap Forward — and triggered a human rights paradigm in response.
A state’s right to self-defence is crucial but it is not absolute, and various
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international standards specify that laws enacted to protect the state must take
into account the inalienable rights of the individual.

In delineating its obligations, the SPDC proposes a paternalistic
characterization of the relationship between citizen and state in which “[t]he
government and the people are like the parents and their children.” This analogy
is a poor one. Whereas the relationship between parent and child is born of a
natural duty that exists between the former and the latter, citizens are not born
from, and raised by, the state. State power and authority, rather, are derived
from the will of the people. The SPDC has continuously ignored the will of
Burma since free elections took place in 1990. Accordingly, the junta lacks the
legitimate authority to rule, let alone to restrict individual liberties in order to
further its skewed conception of the common good.

The Illegality of Daw Suu’s Detention in Burmese and International
Law

The heart of the editorial is an attempt to demonstrate that Daw Suu’s
house arrest is proper application of Burmese law. Pointing to evidence no one
has ever seen or heard, it informs the reader that Daw Suu and her allies “were
corresponding with insurgents who are engaged in armed insurgency against
the government, and were posing great threats to the national security, receiving
cash and kind from insurgent groups and foreign governments.” The SPDC
adds that “[d]ue to the crimes they have committed, they well deserve flogging
punishment as in the case of naughty children,” and lauds itself for having
restrained itself in the interests of national reconciliation.

This argument might have held an ounce of credibility if the regime
sponsored a legal system that followed due process. The junta’s legal track-
record of in camera trials, confessions given under duress, and a complete lack
of transparency, however, means that such claims cannot be trusted. Further,
Article 9 (e) of the Act stipulates, “If sufficient facts for filing a lawsuit have
been gathered, the person against whom action is taken shall be handed over to
the judicial authorities immediately.” The SPDC’s failure to comply leads one
to believe that no such evidence, in fact, exists.

It is far more likely that Daw Suu has been detained because, as the
symbolic leader of Burmese democracy, she represents a genuine threat to the
SPDC’s hold on power. The Act is designed to remove dangers posed to Burma
as a whole, an objective entirely different from protecting against a challenge to
the generals’ rule. The SPDC sees the nation's interests as the same as its
own, and this is insufficient cause to violate Daw Suu’s human rights.
Preventative detention is punishment for intent alone. While this — a serious
infringement of the principles of fundamental justice — might be justified in cases
of extreme danger to national security, it cannot be equated with the far less
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pressing danger of a challenge to the continuation of the SPDC’s illegitimate
rule.

This identification, by security agencies, of their interests as identical to
the nation's interests happens in various countries; Burma is exceptional, however,
because unlike elsewhere its courts are incapable of overseeing this process.
The landmark Singaporean case of Chng Suan Tze v. Minister of Home Affairs,
for instance, emphasized that the executive’s powers to detain are subject to
judicial review and stated, "All power has legal limits and the rule of law demands
that the courts should be able to examine the exercise of discretionary power."
A similar statement has emerged from the New Zealand courts. In 1998, a
Court of Appeal judge in that country ruled, “[T]he Courts will be astute to
ensure that the misuse of power is not cloaked by claims of national security...
[Slecret organisations of this kind from time to time misuse their powers in
relation to individuals and institutions...[and therefore] it is essential that the
judicial process be exerted...firmly, to keep the organisations and the officers
within the law.”

The editorial suggests the Act allows for six years of detention without
trial, as opposed to the consensus of legal experts in civil society and the
international community that the law should be read as providing at most for a
five year maximum. The six year interpretation relies on a contentious reading
of the word “continued” in Article 14 of the Act, and one that has conveniently
emerged only after Daw Suu’s detention has entered into its sixth year. The
SPDC'’s statutory interpretation, however, is a moot point because Daw’s Suu’s
house arrest is illegal regardless of the wording of Article 14.

Article 9 of the Act includes the following provisions:

(b) Only necessary restrictions of fundamental rights shall be
decided;

(c) The duration of such restriction shall be kept to a minimum...

(2) When any threat ... has ceased to exist, the restriction order

shall be annulled immediately.

Even if assumed that, in 2003, the SPDC had reasonable cause to place
Daw Suu under house arrest, it is implausible that this remains the case today.
If Daw Suu had been involved in anti-government plots at the time of her arrest,
she cannot conceivably have remained part of those plots after more than five
years of isolation. The necessary and logical conclusion of the above is that
any pressing and substantial reason that may have existed for the detention of
Daw Suu has expired, thereby eliminating any legal justification for her house
arrest.
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The continued detention of Daw Suu is an abuse of the Act and a
violation of international legal principles including rights against arbitrary detention,
cruel and unusual punishment and the rights to the presumption of innocence
and liberty of the person. Such principles are included in the Universal
Declaration of Human Rights, which the Burmese Minister of Foreign Affairs
specifically endorsed at the 54™ United Nations General Assembly: “We fully
subscribe to the human rights norms enshrined in the Universal Declaration of
Human Rights. Here, [ wish to underscore that the government does not condone
any violations of human rights, and the type of democracy we envision will
guarantee the protection and promotion of human rights.” These rights are further
reinforced in other international treaties, such as the International Covenant
for Civil and Political Rights, which even without Burmese ratification represent
generally accepted international standards.

The restrictions placed upon Daw Suu are not only illegal, but also fit
the Rome Statute’s technical definition of crimes against humanity. Article 7
§1(e) provides that these crimes include “imprisonment or other severe
deprivation of physical liberty in violation of fundamental rules of international
law”. Daw Suu’s detention violates fundamental rules of international law
because she was detained for purely political purposes, not for any wrongdoing.
The Rome Statute stipulates that for an act to constitute a crime against humanity,
it must be “part of a widespread or systematic attack directed against any
civilian population...” Sufficient evidence has been gathered by both UN
organizations and NGOs to demonstrate that the SPDC’s human rights violations
have been both “widespread” and “systematic” (see, e.g., Report of the Special
Rapporteur on the situation of human rights in Myanmar, Paulo Sérgio
Pinheiro. UN. Doc. A/HRC/4/14 12, p. 11, 12 Feb. 2007).

The Example of Other Jurisdictions

The editorial attempts to exculpate the excesses of the SPDC by pointing
to statutes in other countries that are functionally similar to the Act. The laws
referred to — specifically those passed by Malaysia, Singapore, the United States
and the United Kingdom — are all controversial attempts to address the tension
between national security and individual freedoms. The widespread criticism
that each has faced should make it clear that none has satisfactorily resolved
this tension, and that, collectively, they represent neither a trend nor a new
development in customary international law.

The Malaysian and Singaporean Internal Security Acts (ISA) are
both sourced in a 1960 law passed before Singapore’s withdrawal from the
Malay Federation. Both are anachronisms that have outlived their intended
purpose — the suppression of Communists — and have for decades invited the
scorn of the international community. At the time of the ISA’s codification
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Malaysia’s first Prime Minister, Tunku Abdul Rahman, attempted to allay fears

by declaring: “I gave solemn promise to Parliament and the nation that the
immense powers given to the government under the ISA would never be used
to stifle legitimate opposition and silence lawful dissent.” Sadly, the governments
of neither Malaysia nor Singapore have lived up to the Rahman’s promise, and
the ISA has become a tool of suppression used over the years to arrest religious
minorities, trade unionists, human rights activists, journalists and political
opponents.

Called “an abbreviation which strikes fear and stifles the development
of a just and equitable society” by the Malaysian Bar Association, the ISA
continues to form a backdrop for arbitrary detention, torture and custodial death.
At best, these practices deviate from those generally endorsed and upheld by
the international community; at worst, they constitute gross violations of human
rights. The Asian Human Rights Council and Amnesty International have
associated the law with the violation of a plethora of international human
provisions, from the right to a fair trial to freedom of expression. Singapore’s
32-year detention (23 in prison and 9 under house arrest) without trial of Chia
Thye Poh, cited specifically, is perhaps the most infamous incident of abuse
perpetrated under the aegis of the ISA. He was eventually released, having
never been charged. Poh’s experience has been likened to that of Nelson
Mandela, with the Singaporean regime taking on the role of apartheid South
Africa. In sum, the only example that the SPDC seeks to follow is that of an
international human rights pariah.

Looking beyond Southeast Asia, the editorial cites — not without
satisfaction — post September 11 counterterrorism laws in the US and UK as
further evidence that countries sacrifice individual rights for the sake of national
security. While it may be true that these jurisdictions, along with several other
Western liberal democracies, have enacted such measures, the editorial offers
only a biased, one-sided analysis of the situation.

The PATRIOT Act is one of the most controversial laws ever passed
in the US. The American Civil Liberties Union describes the PATRIOT Act as
a threat to “the bedrock values of liberty, equality and government accountability
on which the nation was founded.” The law has also been criticised by the
United Nations. The editorial fails to mention that, unlike the SPDC, the US
government permits the criticism of its laws and policy in a free press and
subjects the PATRIOT Act to the checks and balances of its democratic
institutions. Various US Court decisions have considered the legality of the
US's security laws. Telling in this regard is the fate of another US
counterterrorism law, the Military Commissions Act (MCA). On 12 June 2008
(a day after Min’s article was published), the US Supreme Court, in the case of
Boumediene v. Bush, deemed Section 7 of the MCA to be unconstitutional for
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its denial of habeas corpus to the detainees of Guantanamo Bay. The decision o
effectively rendered void the MCA.

The democratic institutions of the UK act similarly to serve as a check
on executive power. The Anti-terrorism Crime and Security Act 2001, passed
in the aftermath of September 11, was rendered invalid by a 2004 House of
Lords decision, which deemed it to be incompatible with the EFuropean
Convention of Human Rights (ECHR). Likewise, the law’s replacement, the
Prevention of Terrorism Act 2005, itself the creation of bi-cameral
Parliamentary debate, was deemed to be in partial breach of the ECHR in a
subsequent Court of Appeal Judgment. Furthermore, former Prime Minister
Tony Blair experienced his first defeat in the House of Commons when he
attempted to pass a bill that would permit the detention of terror suspects for up
to 90 days without charge. Blair’s successor, Gordon Brown, recently — and
narrowly — passed a similar bill that extended the length of detention to 42 days,
a decision which has been criticised as unnecessary by various policing and
security officials in the UK. The law’s passage is likely to come at a great
political cost to Prime Minister Brown.

By evoking terror laws in the US and the UK, the SPDC inadvertently
draws a comparison that shows Burma’s flaws to be systematic and deep. The
laws passed in these two Western jurisdictions are genuine but imperfect
attempts at reconciling national security with individual liberty. Laws in Britain
and the United States, however, are subject to the oversight of democratic
institutions, such as a free media and independent judiciary. In Burma there is
no discourse, but rather a silence that allows the SPDC to act in impunity. It is
one thing to fail to strike a proper balance between the needs of the state and
those of the individual; it is quite another to propagate a system of governance
that necessarily precludes the realization of personal freedoms. In a sense, the
Act is an outgrowth of an inherently flawed political system designed to perpetuate
the power of a few. The SPDC may argue the legality Burma’s laws but it
cannot begin to defend them as valid and just.
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(Open Letter)

To/

Mr. Ban Ki-moon
Secretary General
The United Nations
June 5, 2008

Subject: To take immediate action for the release of comedian Za Ga
Na and to propose that the Security Council refer the situation in Burma
to the International Criminal Court

Dear Sir,

Warm greetings from the Burma Lawyers' Council! With deep concern, we
are writing to you with a request for help regarding the detention of comedian
Za Ga Na, victim ofa crime against humanity.

On June 4 2008, Za Ga Na was arrested at his home by ten local authorities
who then searched his home and seized various items including a tape recorder
and $US 500. No official statement has been made by the SPDC regarding
Za Ga Na’s detention, but there can be no doubt that his arrest is linked to his
recent attempts to provide aid for victims of the Cyclone Nargis. On 25 May
2008, government authorities threatened to charge the comedian with sedition
(Myanmar Penal Code Art. 124A) if he continued the humanitarian efforts
that he had been organizing along with other prominent actors. This is Za Ga
Na’s second arrest in less than a year: he was detained in September 2007
after urging people to join the protests taking place that month.

The detention of Za Ga Na should be characterized as a crime against humanity.
It is the latest in a series of SPDC actions to demonstrate the junta’s contempt
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for its own civilian population. Za Ga Na’s incarceration has far-reaching
consequences and should be considered in a wider context than the deprivation
of'a single man’s liberty. The most immediate impact of the arrest is that it
deprives the victims of Nargis of the urgently needed aid that was being provided
by Za Ga Na himself. Furthermore, this action was designed to send a message
to prominent members of Burmese society and is sure to deter others from
taking similar humanitarian action. Finally, the seemingly arbitrary arrest of a
well-known figure in civil society has further contributed to the climate of fear
and intimidation present in Burma. The imprisonment of Za Ga Na satisfies the
legal definition of a crime against humanity included in the Rome Statute. This,
the founding document of the International Criminal Court, provides that
"[1)mprisonment or other severe deprivation of physical liberty in violation of
fundamental rules of international law" (Rome Statute Art. 7 §1(e)) constitutes
such a crime. Za Ga Na’s arrest and the search and seizure of his property
occurred in absence of a warrant and in violation of due process. It must,
therefore, be considered to have infringed the fundamental rules of international
law.

Za GaNa'’s incarceration is all the more egregious when considering the direct
and indirect impact it will have on the victims of the Cyclone Nargis. The
humanitarian efforts that were being provided by Za Ga Na and his associates
have been compromised in order to further the political interests of the junta.
The prioritization of SPDC’s agenda will necessarily cause further death and
suffering amongst the civilian population. It, therefore, constitutes the crime
against humanity in the form of "[o]ther inhuman acts ... intentionally causing
great suffering, or serious injury to body or to mental or physical health" (Rome
Statute Art. 7 §1(k)). It can also be characterized as extermination, defined as
"the intentional infliction of conditions of life, inter alia the deprivation of access
to food and medicine, calculated to bring about the destruction of part ofa
population" (Rome Statute Art. 7 §2(b)).

The SPDC’s most recent illegal act should not be viewed in isolation but in the
context ofthe many criminal acts preceding it. The junta’s deplorable response
to the Cyclone Nargis is not an aberration. Rather, it is consistent with the
Generals’ policy of sacrificing the well being of the Burmese people in order to
cling to power. The junta’s attacks upon the civilian population must be
conceptualized as "widespread" and "systematic" and, thus, are in keeping
with the definition of a crime against humanity (Rome Statute Art. 7 §1). The
detention of Za Ga Na is part of the SPDC’s persistent campaign — which
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includes the continued and illegal detention of Daw Aung San Suu Kyi —to
arrest, intimidate, torture and murder civilians.

That this arrest is a single, acute incident does not preclude its characterization
as a crime against humanity. A single detention can qualify if it is meant to
"intimidate the entire civilian population” (Jean Graven, Les Crimes Contre
Humanité). Inaddition, it has been argued that "an isolated attack can constitute
a crime against humanity if it is the product of a political system based on
terror and persecution” (Francisco Forrest Martin et al, International Human
Rights & Humanitarian Law, Treaties, Cases & Analysis). This is a claim
supported by international criminal precedent: " As long as there is a link between
the widespread or systematic attack against a civilian population, a single act
could qualify as a crime against humanity" (Prosecutor v. Mrksic and other,
International Criminal Tribunal for the Former Yugoslavia, 3 April 1996, I'T-
95-13-R61).

The arrest of Za Ga Na occurred in breach of due process and must be
conceptualized as a crime against humanity. His illegal detention violates his
human rights and has served to impede the humanitarian effort taking place in
the aftermath of Cyclone Nargis.

The SPDC has a long history of deceiving, delaying and tricking both the UN
and the international community. While we applaud the use of your good office
to press the SDPC into allowing more aid to reach cyclone victims, it is our
concern that the regime’s partial concessions are but another stall tactic designed
to relieve international pressure. For instance, after the September 2007 "Saffron
Revolution", the SPDC told Ibrahim Gambari, UN Special Envoy, that the
government would engage in a meaningful dialogue with Daw Aung San Suu
Kyi. Any subsequent talks took place only with low-level officials and have
since ceased altogether without producing results. Mr. Gambari’s trips to Burma
are generally considered to have been a failure. Significantly, after each of
these UN visits, the SPDC’s tactic of partial and empty concessions has
successfully resulted in a decrease in international pressure allowing the media,
foreign governments, and many international NGOs to shift their attention onto
another global crisis.

Eleven days after the announcement, made by you as UN Secretary General,
that Burma had agreed to accept foreign aid, the Thai newspaper The Nation
reports today, June 5 2008, "Despite the promises of millions of US dollars
worth of humanitarian aid for the cyclone victims in Burma, only a few small
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organizations are actually working at the scene. Inaccessibility can be blamed,

because Burma’s xenophobic junta is reluctant to open the door wider for
international aid workers." Given that, as of now, the victims of the cyclone
cannot rely on the assistance of the international community, the aid oflocal
actors such Za Ga Na contributes significantly to their survival. The detention
of Za Ga Na and the future detention of local contributors that is likely to
ensue will surely augment the plight of cyclone victims.

In keeping with the above, we respectfully request that Secretary General Ban
Ki-moon make every effort for the immediate release of Za Ga Na and propose
that the Security Council refer the situation of Burma to the International Criminal
Court as a crucial step to establishing the Rule of Law in Burma. The longer
justice is delayed the more difficult it will be to alleviate the distress caused by
Cyclone Nargis. The time for justice is now.

Respectfully Yours,

Aung Htoo

M.A. (Human Rights ), R.L.

General Secretary

Burma Lawyers' Council

P.O. Box 144, Mae Sod 63110, Tak Province, Thailand ;

Email : aunghtoo(@csloxinfo.com ; Website : www.blc-burma.org

Tel (Cell ) : 66 (01) 533 0605 ; Tel/ Fax (Off) : 66 (055) 542910 ;
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EVERYONE IS EQUAL BEFORE THE LAW.

Wisdom is power to transform the society into
a just, free, peaceful and developed one.

MISSION STATEMENT

“By vigorously opposing all unjust and oppressive laws, and by helping restore
the principle of the Rule of Law, the Burma Lawyers Council aims to contribute
to the transformation of Burma where all the citizens enjoy the equal protection
of law under the democratic federal constitution which will guarantee
fundamentals of human rights.”

THE STATUS OF ORGANIZATION

The Burma Lawyers’ Council is an independent organization which was formed
in a liberated area of Burma in 1994. It is neither aligned nor is it under the
authority of any political organization. Individual lawyers and legal academics
have joined together of their own free will to form this organization.

OBjECTIVES OF THE BLLC

Promote and assist in the educating, implementing, restoring and
improving basic human rights, democratic rights, and the rule of law
in Burma;

Assist in drafting and implementing a constitution for Burma, and in
associated matters of legal education; and

Participate and cooperate in the emergence of a Civil Society in Burma.

BurmA LawYERS' CounciL
P.O Box 144 Mae Sod, Tak, 63110 Thailand

Email: blcsan@ksc.th.com, Website: www.blc-burma.org





